Consultations for school places to be named in an EHC Plan – Bradford Council guidance and rationale for consultation
The SEND Code of practice is the statutory guidance that underpins the Children and Families Act, 2014. It states the following:
9.79 If a child’s parent or a young person makes a request for a particular nursery, school or post-16 institution the local authority must comply with that preference and name the school or college in the EHC plan unless: 
· it would be unsuitable for the age, ability, aptitude or SEN of the child or young person, or 
· the attendance of the child or young person there would be incompatible with the efficient education of others, or the efficient use of resources
There are a small number of exceptions to this referenced in 9.84 - non-maintained early years provision or at independent schools or independent specialist colleges or other post-16 providers that are not on the list mentioned at 9.78 – where the Local Authority must still consider the request. 
In considering whether a particular school should be named the Code of Practice states:
9.80 The local authority must consult the governing body, principal or proprietor of the school or college concerned and consider their comments very carefully before deciding whether to name it in the child or young person’s EHC plan, sending the school or college a copy of the draft plan. If another local authority maintains the school, they too must be consulted.
The code of practice also states:
9.88 Where a parent or young person does not make a request for a particular nursery, school or college, or does so and their request is not met, the local authority must specify mainstream provision in the EHC plan unless it would be: 
· against the wishes of the parent or young person, or 
· incompatible with the efficient education of others
And:
9.89 Mainstream education cannot be refused by a local authority on the grounds that it is not suitable. A local authority can rely on the exception of incompatibility with the efficient education of others in relation to maintained nursery schools, mainstream schools or mainstream post-16 institutions taken as a whole only if it can show that there are no reasonable steps it could take to prevent that incompatibility.
Based on the legislation and SEND Code of Practice the local authority is under a duty to consult with schools that it is seeking to name in an EHC Plan.
We are very aware that the number of consultations schools receive is growing and causing significant issues for schools and services. Whilst there is no ‘scatter gun’ approach to consultations, concerns have been raised as to the rationale for each consultation. Based on this the following guidance has been produced to detail general principles that the LA will take in considering who to consult and when.
Parent Initial Preferences:
The Local Authority (LA) will always ask parents for their school preferences. We request up to three schools. For mainstream schools we would advise that parents should choose their catchment or local school unless they have a particular reason to not do.
If a parent is seeking a specialist provision (such as a Resource Provision (RP) or special school), we will also ask which mainstream school they would like us to consult should specialist provision not be agreed. It will be made clear that, unless the parent is actively seeking this, it will not be recorded as parent preference but as preferred mainstream. 
While the LA does not advise parents on which school to choose, we are creating a document that details the age range and offerings of each provision. If a parent requests a provision that does not meet their child’s needs, we will inform them before consultations are made and suggest considering alternatives. For example, if a parent requests a resource provision designed for children with Social, Emotional, and Mental Health (SEMH) needs, but their child’s primary needs are related to cognition and learning, we will advise that the likely response would be that the provider cannot meet the child’s special educational needs. However, if the parent insists on proceeding with the consultation as their first preference, we will do so.
The LA Casework officer will advise parents that we will not ‘consult all special schools’ or consult schools that might be thought of as a possibility as it is not a clearly defined preference.
What this means:
· Parents will be asked for 3 preferences only
· A preferred mainstream choice will be gathered when requesting specialist type provision – this will not be classed as parent preference
· The LA will not consult with specialist provision that does not deliver for the identified need unless it is the parents first choice
· The LA will not consult all schools 
Local Authority Preferences:
If a parent requests a provision that the Local Authority (LA) believes does not align with the child's needs, the LA will also consult with up to two schools of its own preference. This may occur in situations such as:
· Specialist vs. Mainstream Provision: When a parent requests specialist provision, but the EHC Plan indicates that the child's needs can be met in a local school.
· Identified Need for Specialist Provision: When the LA identifies a need for specialist provision, but the parent has not included an appropriate and likely available school in their request. This is often the case when a parent requests only independent specialist provision.
· No agreed mainstream provision: When a parent does not agree to suggest a particular mainstream provision. In this case the consultation will always be sent to the catchment or local school.
It is appropriate for the LA to consider these scenarios to consider whether naming the parent's preferred school can meet needs and is an efficient use of resources. It is also appropriate when the LA believes that none of the parent's preferred schools will be able to offer a place.
What this means:
· The LA will consult with up to 2 schools of its own preference 
Subsequent consultations:
In most cases, all appropriate consultations should be made in the first instance and a placement decision made. There will, however, be occasions where the local authority feels unable to name a school place in line with both the parent preference and the local authority preference and the responses received. In these circumstances the SENDIAT Casework officer will discuss with the parent the reason why placement has not been named and potential next steps. This may include:
· A further specific consultation to a named school. In these cases, the Casework officer will look to contact the school about likely response before sending any further consultation and if they are of the belief a negative response will be provided advise parents that the consultation will not be made.
· Where a parent has visited a particular provider who has advised they feel they may be able to offer a place. In these cases the consultation will look to advise this as the case.
· Where the local authority feels that there may be good reason to name a particular place that was not initially considered. In most cases the casework officer will contact the school prior to the consultation as to why consultation is now being made and potential options. For example, the LA may receive a consultation response for a high-cost provision and seek to work with a provider on a creative solution that can appropriately meet the needs of a child at better value to the public purse.
· Where a parent is insistent that the consultation is made and that the school is now their primary preference. In these cases, unless there is good reason to the contrary, only 1 school will be consulted.
Following this process the local authority will need to decide as to where they intend to name in Section I of the EHC Plan.
What this means:
· In most cases the LA will make a placement decision based on initial consultations
· On occasions a second round of consultations may be completed following which a decision will be made about named placement
· The LA will seek to contact schools about their likely response before consultation is made
What will be provided at point of consultation:
When a school is consulted to advise if they can offer a place, it is essential that appropriate information is shared. Having reviewed what is sent to schools we will make sure that the school being consulted have the following information:
· A copy of the draft EHC Plan we are asking them to deliver
· Details of the agreed funding band linked to the assessment of the plan
· Details as to whether the request is:
· Parent preference 
· Parent preferred mainstream when the parent is requesting specialist
· Local authority request 
· Detail of current school
· Date by which consultation response should be received 
· The funding allocated to the EHC Plan in line with Bradford funding model
· The name of the casework officer managing the plan
What this means:
· All appropriate information to be able to respond will be sent at the point of consultation
Consultation timeframes:
The SEND Code of practice (9.83) states that education providers should respond to consultations within 15 calendar days. We recognise that this can be a challenge for schools, particularly when substantial consultations are received and around school holidays.
The statutory EHC processes operate 52 weeks a year. Whilst there are allowable exceptions for some elements of the process, there is nothing in statutory guidance that allows consultations to be conducted in longer timeframes. 
The service will look to ensure that consultations are managed in a timely manner around school holidays, however, are also aware of the implications of this. To support this we will seek to do the following:
· We will aim, wherever possible, to not make consultation requests that are impacted by school holidays
· For consultations issued and due over school holidays we will provide a date that is outside of the 15 days, extending response date to the end of the first full week of term in September
· We will assume a level of flexibility over the Christmas and Easter holidays
· We would not be able to make adaptations to dates over half term holidays
We would ask that schools, wherever possible, get consultation responses back to the LA within the initial timeframe of 15 days.
What this means:
· The LA will provide clear timeframes for responses to consultations
· We will aim to minimise consultation requests impacted by school holidays
· For consultations issued over the summer holidays we will provide a date after the start of the autumn term
Response to consultations:
School consultation responses must enable the local authority to carefully consider whether a place should be allocated. Therefore, it is essential that schools understand what should and should not be included in their consultation response. Schools are asked to address three critical questions:
1. Is your school able to meet the child’s needs?
2. Would placing the child be incompatible with the efficient education of others?
3. Is admitting the child an efficient use of resources?
In considering this the following points should be considered:
Is your school able to meet the child’s needs? 
Schools should consider the specificity in section F of the EHC Plan and whether, with appropriate resourcing and adaptations, they can or cannot be put in place. 
Responses such as ‘we don’t have the staff/funding’ or ‘this is not the parent preference’ are not reasons for a school to say that they cannot meet individual needs and are not compliant with the SEND Code of Practice. Schools must consider what specific provision in section F that they would be unable to put in place and what would be required to meet those needs. If a school believes that they cannot put provision in place they need to clearly detail why they cannot make adaptations to do this or what adaptations would be required. 
It is appropriate for a school to clearly state what would additionally be needed for a child’s needs to be met, however, this should not be responses such as ‘a full-time specialist teacher’ or ‘a refurbished room’ unless it is specifically referenced in the EHC Plan that the child requires this linked to directly to themselves.
Would placing the child be incompatible with the efficient education of others?
 Schools need to be able to consider what adaptations can and cannot be made to meet the needs alongside other children in the school. For mainstream school in particular the SEND Code of practice 9.91-9.94 may be helpful in considering this.
A response stating ‘we’re full’ does not stand a legal test and so schools will need to be clear about the current capacity, space, class sizes, etc and why placing the individual child would be detrimental to other children against this backdrop. Schools must consider what adaptations they could make to admit the child.
When cases have been considered within the SEND tribunal, the tribunal seeks that schools provide specificity on the individual impact for other children by placing the individual child within school. As such schools should be clear on how the individual needs of the child they are being consulted about will impact the individual needs of other specific children in the school and how other adaptations cannot be made to address this.
There is a clear recognition that sufficiency of places is having impact on the ability to name provision in EHC Plans and impacting on the efficient education of others. The LA is working hard to address sufficiency challenges against national restrictions and rulings that often come through tribunals. 
Is admitting a child an efficient use of resources?
This is often seen as the ‘it’s too expensive’ test. The reality is that school need to consider this as well as the local authority. 
Schools should consider how space and specialist expertise is developed and used across the school. The LA will be considering the overall costs of putting a particular provision in place and whether providing the place for the individual child means that a place cannot be put in place for a child who has a greater level of need where alternatives could not be created. 
It is worth noting that there should be consideration by all parties as to the overall resourcing available to the district. For example, it is an inefficient use of resources to put in place a specialist provision for a child whose provision could be met in a mainstream school when another child’s needs could not. As such we would expect schools to work with the local authority in supporting mainstream inclusion so that those children who most need the limited specialist provision available are provided it. 
Equally the LA is often faced with requests for school placement within the independent sector at costs of up to and above £100,000 per year. Where the LA has no alternative but to use this provision it prevents the ability to put more resource within local school context. Whilst on rare occasions it may be appropriate to place in such provision, the LA will always look to ensure that all more cost effective routes are considered and discounted prior to commissioning such places. To not do so would be mismanagement of the public purse.
We recognise how complex and challenging this is, but we must recognise when completing consultation responses that the district has finite provision (places and money) and where we don’t consider its use across both the individual and whole community we risk losing money from the district, either through the loss of AWPU or high costs to independent specialist provision, and more importantly not meeting the needs of those who most require it. 
What this means:
· School consultations must be completed in line with the guidance provided against the legal position
· When a school completes their consultation response they must consider how they can make adjustments to meet needs
Making a place available
On rare occasions a school may consider that they can make a school place available but not in the short term. This is likely to be advising that a place can be offered when a particular situation within the school changes that already has a set timeframe such as a cohort leaving or building adaptations being completed. 
If this is the case the school should detail this in their consultation response and discuss how support for transition could be put in place over the extended period, for example offering support to the current school to plan for transition or creating outreach opportunities if possible.
On occasions the LA may ask schools about admissions for a future date. If this is the request then this will be made clear on the consultation, otherwise it is expected that all consultations are made for a place as soon as appropriately possible. 
Where a child is approaching a phase transition point the LA will advise of the intended start date.
What this means:
· If a school can make a place available at a point in the future, they should advise when this would be the case
· All consultation requests will be for a start date as soon as possible unless the request advises differently
How will the local authority decide based on consultation?
Following receipt of consultations, the local authority will carefully consider the response in line with legislation and statutory guidance. Whilst all consultation responses will be carefully considered, the fact that a school state that they cannot meet needs does not mean that the LA must agree with that view or would not name the school. 
In considering consultation responses in line with parent preference, the LA will look at all reasons why a school may or may not be named. The following decision-making processes will take place:
· Where a mainstream school is requested and the school advises they can meet needs the placement will be named by the officer.
· Where a mainstream school is requested and the school advises they cannot meet needs, the request will be considered by the case officer in conjunction with managers who will carefully consider all responses to decide.
· Where a maintained specialist provision (special school, resource provision) is requested then the request will be presented for decision alongside all other responses. The EHC resource panel will carefully consider all responses and decide as to the placement to be named.
· Where an independent provision is requested the casework officer will ensure that appropriate consideration of alternatives is made, including discussion with potential alternatives prior to presenting to the EHC Resource panel. Should the EHC Resource panel recommend the independent provision, it will be escalated to the Assistant Director for SEND and Inclusion or equivalent for review of the decision and any final agreement or alternative action.
Where the local authority is making decisions for placement at phase transfer, this will be managed outside of the EHC Resource panel process with the same levels of consideration and escalation.
On rare occasions a decision may be taken outside of the EHC Resource panel. This can include decision making around tribunals. The same level of scrutiny will be taken in making these decisions and outcomes recorded. 
Once a decision has been made, the service will contact the current school and any future school of the outcome and signpost to support as appropriate. A final EHC Plan will be issued naming the agreed school in section I. At this point the school has a legal duty to arrange admission. The LA will also seek to notify other schools consulted that at this time the place is not being progressed.
The LA will continue to offer support as to how school can implement the provision in the EHC Plan throughout this period including after the child has been admitted. Schools who want to discuss this should discuss with the casework officer in the first instance where they can access support. Discussion about support is not a reason to delay admission as there is a legal duty placed on the school at the point of the final EHC Plan being issued.
What this means:
· All decisions will be made in a consistent and transparent manner, carefully considering the response from a school
· The LA will notify schools of the decision following consultation
· Schools must arrange admission following being named in section I of the EHC Plan
· Schools can continue to discuss with the LA how provision in the EHC Plan is put in place after admission to the school
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