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‘Our vision is a highly-educated society in which opportunity is more equal for children and young people no matter what their background or family circumstances.’
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Overview 
This workbook will help you to comply with equality law, and thus help to ensure that all we do advances fairness and equality. It will help you to look at what you are doing, or planning to do, and help you to think about what that might mean for equalities. It will help you to keep a record of your thinking, and of your decisions.

The workbook has been updated to reflect the Equality Act 2010 and the implications of recent judicial review decisions.  

The legal background 

1. The Equality Act 2010 simplified and harmonised equality law. Under the act all public bodies must comply with the Public Sector Equality Duty (PSED), sometimes called the general duty, which requires them to have ‘due regard’ to the three ‘limbs’ of the duty, the need to:
· eliminate discrimination

· advance equality of opportunity 

· and foster good relations 

in relation to the protected characteristics (disability, ethnicity, gender, sexual identity, gender identity, religion or belief and, for workforce issues, age). 
2. Public bodies are affected by the duty in all their functions, particularly

· in policy development 
· in withdrawing or amending a policy

· in service delivery
· as employers

· as purchasers.
3. Having due regard means that we need to think in advance about the potential implications of our decisions, seeking not just to eliminate negative outcomes but also thinking about potentially positive ones.  We also need to be able to demonstrate – ideally proactively, or otherwise if challenged – that we actually have paid due regard to the duties.  One important way in which public bodies, and especially government departments, demonstrate that they have taken due regard is through equality analysis – analyzing what we do and how we do it so that we are clear about the impact on equalities and so that we take action as a result of our analysis in order to promote equality.
4. Other relevant evidence might include the milestones we place in project plans to review equality implications, the periodic equality reports that we submit to programme boards, how we use the submission template to highlight equality issues, and the ways in which we note equalities issues in risk registers. However, we will not always wish to publish all of these.
5. New specific duties – ways of meeting the general duty – passed into law in September 2011. Those duties require all public bodies to publish, from January 2012, information that shows that they are complying with the general equality duty.  Published equality analyses are a good way to show compliance, as they can demonstrate how evidence has been used to inform policy decisions. The duties also require us to publish by April 2012 the objectives that will help us to promote equality in crucial aspects of our work. 

6. DfE has a good record of transparency in this area.  The new duties allow us to continue to develop our thinking in the light of more flexible requirements. 
	Please note that carrying out an equality analysis is NOT about justifying what you have done after you have done it. It is about thinking about options before you decide what do to, and making sure that the options take account of what each would mean for all the people we serve.
As Theresa May, Minister for Women and Equalities, wrote in her 28 September 2011 letter to her Cabinet colleagues…. 
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7. Case law on the requirement to analyse impact continues to evolve. In February 2011, the High Court gave a judgement on the decision to end the Building Schools for the Future programme. That judgement re-iterated what have become known as the Brown principles (on fulfilling the general duty). Those principles have always underpinned DfE advice on equality analysis, but it is worth stating them in full here.

	i)
The decision maker who has to take decisions that do or might have an impact on equality must be made aware of his duty to have “due regard” to the aims of the general duty.

ii)
The due regard must be fulfilled before and at the time that a particular decision is being considered.   Attempts to justify a decision as being consistent with the exercise of the duty when it was not, in fact, considered before the decision, are not enough to discharge the duty.

iii)
The duty must be exercised in substance, with rigour and with an open mind.   The duty has to be integrated within the discharge of the public functions.   It is not a question of “ticking boxes”.   However the fact that the duty has not been specifically mentioned (although it is good practice to do so) is not determinative of whether it has been performed.

iv)
The duty is non delegable. 

v)
The duty is a continuing one.

vi)
It is good practice to keep an adequate record showing that the equality duties had been actually considered and pondered.   That disciplines decision makers to undertake their equality duties conscientiously.



8. In essence this means that equality should be considered throughout the development of a policy and its implementation.  Analyses should be considered whenever significant new policies are proposed and developed, and whenever existing policies are reviewed. 
9. It is important to provide Ministers with evidence on equality considerations so that this can inform their decisions.

10. The equality duty is a proportionate one. Equality analysis will be particularly important in the case of high-profile policies, for example when a Green Paper or White Paper is being written, or when there is a ministerial announcement, or when there is substantial interest from our equality partners.


11. It is also effective practice, and important in demonstrating transparency and building accountability, to engage and involve those who may have an interest in our policy. Analyses should consider each of the three ‘limbs’ of the PSED (as above, paragraph 1), and each protected characteristic. That does not, of course, mean that, after consideration, all limbs or all characteristics will be found germane to any one policy.
12. Requirements and guidance relating to the general and specific duties have been published by the Equalities and Human Rights Commission (EHRC) and by the Home Office (HO) and can be found at New public sector equality duty guidance and Equality Act Guidance: What do I need to know?
So how exactly does the workbook help us to advance equality and comply with the PSED?
13. The pro forma in this workbook is designed to make all of this as straightforward as possible to achieve, and also to make sure that what we publish is consistent, accessible and transparent.
14. We should always consider documenting our analysis of equality impacts by completing an equality analysis in line with the guidance in this workbook.  Documenting our analysis in this way will assist people to hold us to account and valuably prompt us to ask questions, and to consider practical possibilities and opportunities, that we might not otherwise have thought of.

15. The detailed guidance in this workbook is not statutory, but builds on good practice that has developed at the department in the period up to 2011.

Two basic questions

16. In essence an equality analysis asks two questions, each accompanied by a follow-up question.  These are: 
· 
Could this policy, or does this policy, have a negative impact on one or more of the dimensions of equality – could it increase inequalities that already exist? 

If so, how can we change or modify it, or minimise its impact, or justify it? (Direct discrimination is illegal and cannot be justified. And GEO advice notes that financial constraints alone are unlikely to be sufficient justification for indirect discrimination.)
· 
Could this policy, or does this policy, have a positive impact on equality, by reducing and removing inequalities and barriers that already exist? 

If so, how can we maximise this potential?
This workbook is designed to help you to answer these questions.

What about ‘disadvantage’?

17. It is a clear priority for this Department to narrow the attainment gap for children from disadvantaged groups.   It is in any case excellent practice to review our policy and practice to secure the differences they may make to disadvantaged children and families, where disadvantage is interpreted as meaning having a low income or receiving free school meals. However ‘disadvantage’ is not a protected characteristic under the Equality Act and this law does not require us to look at how what we does impacts on social and economic circumstance. 
18. There is quite a lot of statistical overlap between poverty and disability, and between poverty and membership of certain communities. But a policy designed to address disadvantage will not necessarily advance other aspects of equality.  It is not enough simply to cite that a policy geared towards tackling disadvantage will, by virtue of simple statistics, automatically tackle disadvantage among protected groups.  You will need to be sure that you are leaving scope for the front line to gear action as needed towards relevant protected groups in their locality, and in some cases it may be appropriate to prompt specific action.  You will also need to be able to show that you have plans in place to check that what actually happens really does have the intended benefit for protected groups specifically.
Responsibilities
19. You need to ensure that the person responsible for taking the decision at each stage (up to and including the Secretary of State) has been alerted to the implications for equality of your policy, and is aware of the duty to show due regard. 

20. An equality analysis should be endorsed by the senior responsible officer (SRO). Ministers and advisers take a keen interest in these analyses. It is thus important that you build in to your timetable opportunities for clearance at all appropriate levels. Special Advisers will wish to clear your analysis before it is published. For multi-layered documents such as White Papers analysis of each separate strand in a policy area is conducted by the relevant policy lead. 

21. The Equality Mainstreaming Team (EMT) will give advice and is responsible for keeping a record of all analyses. Further, it is responsible for keeping the Permanent Secretary up to date on equality analysis across the department in relation to both quantity and quality, and for providing and maintaining this online workbook containing guidance. It is therefore important that, when you publish your DfE analysis, you also copy it to EMT and ensure that it is posted on the DfE’s outward facing equalities page
The contents of this workbook

. 

22. To assist you when conducting an equality analysis, this workbook contains:
· guidance on filling in the equality analysis proforma and on the issues you should think about as part of your equality analysis
· information about some of  the full range of quantitative and qualitative evidence that may be available 
· ways in which analyses may be summarised 
· including a proforma to fill in 
· suggestions of actions to help ensure that your analysis continues to inform your policy as it develops and is implemented.
TEMPLATE FOR EQUALITY ANALYSIS 

Title

Give the title of the policy area, policy strand, programme, project, function or service with which this analysis is concerned. (In the rest of this template the single word ‘policy’ is used to refer not only to policies but also to areas, strands, programmes, projects, functions and services.)

Description of the policy

Write a summary of the policy, bearing in mind this is a public document, not a private memorandum for yourself or for colleagues. (Guidance on what to include.)
The evidence base (the information on which you have based your analysis)
List the principal sources of relevant evidence, both quantitative and qualitative. If appropriate, the latter should include statements of concern and opinion from people likely to be affected by the policy, including any views gathered through consultation. (Guidance on what to include.)
What the evidence shows – key facts 

Provide a selection of key facts relevant to equality from your evidence base
	Engagement and involvement

List the equality partners, including campaigning organisations, with whom you have discussed your policy thus far, and with whom you plan to engage in future.



Challenges and opportunities

Indicate the policy’s potential to reduce and remove existing inequalities, in the light of the information above. Consider also the potential to make positive steps towards promoting equality and good relations. 

Equality analysis
Choose, adapt and explain one of the statements in this list of statements.  As well as selecting a statement, you will need to draw on the analysis you have just done to explain why that particular statement is the best fit.
Next steps

Outline an action plan, based on the challenges and opportunities you have identified above, indicating the monitoring that is to take place and any specific projects that are being actively planned or considered.  (Guidance on what to include.)
For the record

For the record, but not for publication, give:

Your name and today’s date:

Name of SRO and date endorsed by SRO:
Date cleared for publication by special adviser:
Return to table of contents
Describing a policy area, strand or programme
__________________________________________________________________
Write a summary of the policy, bearing in mind that what you write is a public document, not a file note for yourself or an internal memo for colleagues. 

It follows that people reading the description will not necessarily be familiar with specialist acronyms and abbreviations. All acronyms and abbreviations should therefore be spelled out in full the first time they are used.

Although they may not be specialists in education, the people reading the description of the policy may well have specialist experiences and expertise relating to equality issues. Your purpose, in these paragraphs about your policy, is to provide such people with sufficient preliminary information for them to understand the discussion that will follow.

You probably do not need to write more than about 300 words altogether.
It could be helpful to outline the following:

· the policy’s rationale and purposes

· how it operates, or will operate, in practice

· a sentence on the historical background, for example when it began or will begin, and reference to any pilots or pathfinders
· how the policy fits in with other policies, for example whether it is a strand within a larger policy area, White Paper of Bill
· an indication of the size of the budget

· sources of further information.

Types and sources of evidence

__________________________________________________________________
There are many different kinds of evidence, ranging from academic research to accounts of personal experience and viewpoint by individuals and groups. 
From January 2012, DfE will be publishing the information that shows that we are complying with the Equality Act. A link will then be inserted here.
Quantitative evidence 

Quantitative evidence in the education system in relation to equalities is mostly about relative levels of participation, involvement and take-up, or else about outcomes, successes and failures. Currently (November 2011), the most recent overview of evidence relating to education and equalities is chapter 10 of How Fair is Britain?,   published in autumn 2010 by the Equality and Human Rights Commission and summarised on page 14 of this workbook. There is more detailed information within DfE statistical first releases. There are also various sources of evidence which you might like to follow up, for example EHRC, ODI, ONS publications, DfE publications, and those from relevant campaigning organisations.
Please note the following:

· It is usually important to provide statistics about a) participation and involvement, broken down if the data is available by the protected characteristics of the Equality Act and b) successful outcomes, similarly broken down by the protected characteristics.

· So far as possible there should be cross-tabulations by both ethnicity and gender.

· Caution should always be exercised when summarising the national picture without checking whether it is also true of each region

· There are wide local variations in the proportions and classification of children with special educational needs. Nevertheless the concept gives a broad picture of the extent of disability as defined by legislation, and is the basis for most of the statistics in chapter 10 of How Fair is Britain?
In addition to quantitative evidence about participation and outcomes, it may be relevant to cite also the results of opinion surveys of various kinds. For example,. The Cabinet Office Equalities Review commissioned research on prejudices and negative attitudes towards various groups and communities, based on a conceptual scheme developed at the Centre for the Study of Group Processes, University of Kent.  A report by Stonewall shows levels of prejudice towards different minorities.
Qualitative evidence

The principal types of qualitative evidence include:

· case studies and project evaluations

· literature reviews

· interviews and focus groups

· inspection reports

· views, proposals, recommendations and good practice guides

· responses to Green Papers and White Papers

· responses to draft equality analyses.

______________________________________________________________
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Summarising an analysis 
___________________________________________________________________
In the light of the principles and criteria for analysis you have used, and of the evidence you have reviewed, make an overall analysis.

It is suggested you copy and paste one of the following statements into your document, and then expand and explain it as appropriate.
A. A positive impact on equality is explicitly intended and very likely. An adverse impact is unlikely, and on the contrary the policy has the clear potential to have a positive impact by reducing and removing barriers and inequalities that currently exist.

B. An adverse impact is unlikely. On the contrary, there is potential to reduce barriers and inequalities that currently exist. There is insufficient evidence, however, for this analysis to be made with as much confidence as is desirable. 

C. Adverse impact is unlikely, but positive impact is also unlikely.

D. Adverse impact is probable or certain, since certain groups will be disadvantaged, either proportionately or absolutely, or both. Remedial action is therefore necessary and is outlined in our Next Steps section.

E. Adverse impact is probable or certain for certain groups but the policy as a whole can nevertheless be justified. 

PLEASE NOTE

If you select the fifth of these analyses it will be necessary to obtain 

further advice, in order to ensure it is legally watertight. Direct discrimination is illegal and cannot be justified. And GEO advice notes that financial constraints alone are unlikely to be sufficient justification for indirect discrimination.
___________________________________________________________________
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Next steps

__________________________________________________________________
An equality analysis should conclude by indicating clearly the ways in which it will be followed up and kept under review.

So far as is appropriate, the statements about next steps should reflect SMART principles ​​– the measures should be:

· specific

· measurable

· achievable

· realistic 

· time-bound

The statement of next steps should also emphasise that the equality analysis as a whole is a living document and that, accordingly, it will be revised and updated, as appropriate, in the light of further evidence, discussions and representations. 

You are likely to mention some or all of the following:
· changes that you plan to make to your policy as a result of this analysis
· plans that are already under way or under active consideration to address challenges and priorities you have highlighted
· arrangements for monitoring, including a date for reviewing your analysis

· arrangements for improving the information base.
__________________________________________________________________

Return to table of contents


Return to template
Evidence 
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Sources
Most of the key facts cited in this section of the workbook are taken from chapter 10 of How Fair is Britain?, published by the Equality and Human Rights Commission (EHRC) in autumn 2010. The chapter can be accessed as an 80-page PDF document at http://www.equalityhumanrights.com/uploaded_files/triennial_review/how_fair_is_britain_ch10.pdf.

In addition, the Department for Education research and statistics home page provides details of current announcements and latest information with links to statistical releases.

Some of facts in this section are cited from statistical first releases published by the Department for Education, as follows:

General

Schools, Pupils and their Characteristics: January 2010, provisional data published on 13 May 2010 and final data on 17 June 2010 http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000925/index.shtml
Early years

Early Years Foundation Stage Profile Results, 2009/10

http://www.education.gov.uk/rsgateway/DB/SFR/s000961/index.shtml
Childcare and Early Years Survey of Parents 2008 http://www.natcen.ac.uk/pzMedia/uploads/Downloadable/d96d563b-c083-428d-93ed-402fa4c44bdb.pdf
Early Years Foundation Stage Profile Attainment by Pupil Characteristics, 2008/09

http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000911/index.shtml 

Early Years Foundation Stage Profile Attainment by Pupil Characteristics, 2009/10

http://www.education.gov.uk/rsgateway/DB/SFR/s000979/index.shtml 

DCSF: Childcare and Early Years Survey of Parents, 2009  http://www.natcen.ac.uk/pzMedia/uploads/Downloadable/d96d563b-c083-428d-93ed-402fa4c44bdb.pdf 

Primary education

Key Stage 1 Attainment by Pupil Characteristics, 2009/10

http://www.education.gov.uk/rsgateway/DB/SFR/s000968/index.shtml
Key Stage 2 Attainment by Pupil Characteristics, 2008/09

http://www.education.gov.uk/rsgateway/DB/SFR/s000889/index.shtml
Key Stage 2 Attainment by Pupil Characteristics, 2009/10

http://www.education.gov.uk/rsgateway/DB/SFR/s000972/index.shtml
Secondary education

GCSE and Equivalent Results, 2009/10 (Provisional)

http://www.education.gov.uk/rsgateway/DB/SFR/s000963/index.shtml
GCSE and Equivalent Attainment by Pupil Characteristics, 2009/10 (Final)
http://www.education.gov.uk/rsgateway/DB/SFR/s000977/index.shtml
Exclusions

Permanent and Fixed Period Exclusions from Schools, 2008/09

http://www.dcsf.gov.uk/rsgateway/DB/SFR/s000942/index.shtml
Eight areas of equality and inequality

How Fair is Britain? focuses on eight principal areas of equality and inequality in the education system, for example exclusion from school, attainment, and bullying. 
Under each of these eight headings, the report summarises the evidence that is currently available in relation to each of the equality ‘protected characteristics’ in the Equality Act 2010. It notes and emphasises that there is substantially more data available in relation to disability, ethnicity and gender than in relation to the other characteristics.

In addition to dealing with the characteristics covered by the Equality Act, How Fair is Britain? frequently makes significant references to disadvantage, as measured by the occupational categories used in the Census and eligibility for free school meals (FSM). 
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The changing legal framework
________________________________________________________________
The Equality Act 2010
The Equality Act 2010 introduced a single Public Sector Equality Duty (PSED) (sometimes also referred to as the ‘general duty’) that applies to public bodies, including maintained schools and Academies (including Free Schools), and which extends to all protected characteristics - race, disability, sex, age, religion or belief, sexual orientation, pregnancy and maternity and gender reassignment. This combined equality duty came into effect in April 2011.  It has three main elements. In carrying out their functions, public bodies are required to have due regard to the need to:

· eliminate discrimination and other conduct that is prohibited by the Act, 

· advance equality of opportunity between people who share a protected characteristic and people who do not share it,

· foster good relations across all characteristics - between people who share a protected characteristic and people who do not share it. 

Specific duties are meant to help public bodies fulfil their obligations under the PSED.  They are designed to be light-touch and proportionate. The emphasis is on transparency - making information available so that the local community can see how, and through what key objectives, the public body is advancing equality in line with the PSED.
The specific duties regulations require public bodies to:

(a) publish information to demonstrate how they are complying with the Public Sector Equality Duty, and

(b) prepare and publish equality objectives. 
Public bodies have until the end of January 2012 (schools have until 6 April) to publish their initial information and until 6 April to publish their first set of objectives. They will then need to update the published information at least annually and to publish objectives at least once every four years.
An initial summary of the principal implications for schools since 1 October 2010 has been produced by the Department for Education and can be found at: http://www.education.gov.uk/schools/pupilsupport/inclusionandlearnersupport/inclusion/equalityanddiversity/a0064570/the-equality-act-2010. 
More general statements about the legal requirements of the Act were contained in a statement by Lynne Featherstone MP in Parliament on 13 September 2010 (http://www.publications.parliament.uk/pa/cm201011/cmgeneral/deleg3/100913/100913s01.htm) and in guidance from the Government Equalities Office 
(http://www.equalities.gov.uk/pdf/401727_GEO_EqualityLaw_PublicSector_acc.pdf.
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